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(1) Under Section 241(b)(3)(B)(ii) of the Inmgration and
Nationality Act, 8 U S C § 1231(b)(3)(B)(ii) (Supp. Il 1996), a
det erm nati on whet her an alien convicted of an aggravated fel ony and
sentenced to less than 5 years’ inprisonnent has been convicted of
a “particularly serious crinme,” thus barring the alien from
wi t hhol di ng of renoval, requires an individual exam nation of the
nature of the conviction, the sentence inposed, and the
ci rcunst ances and underlying facts of the conviction. Matter of
S S, InterimDecision 3374 (Bl A 1999); and Matter of Frentescu, 18
| &N Dec. 244 (Bl A 1982), foll owed.

(2) An alien who was convicted of bringing anillegal alien into the
United States in violation of section 274(a)(2)(B)(iii) of the Act,
8 U S . C 81324(a)(2)(B)(iii) (1994 & Supp. Il 1996), and sentenced
to 3% nonths’ inprisonnment has, upon consideration of the nature
of the conviction and the sentence inposed, as well as the
underlying facts and circunstances of the conviction, not been
convicted of a “particularly serious crime” and is eligible to
apply for w thhol ding of renmoval under section 241(b)(3)(B)(ii) of
the Act.

Rudy Cardenas, Jr., Esquire, El Centro, California, for respondent

Dani el Gershator, Assistant District Counsel, for the Inmgration
and Naturalization Service

Bef ore: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairman;
HOLMES, VILLAGELIU, FILPPU, ROSENBERG  GUENDELSBERGER,
GRANT, and SCl ALABBA, Board Menbers. Dissenting Opinion:
COLE, Board Menber, joined by, VACCA, HEILMAN, HURW TZ,
MATHON, and JONES, Board Menbers.

GRANT, Board Menber:
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The respondent has tinmely appealed fromthe Inmgration Judge s
deci si on of August 11, 1997, finding himrenovable and ineligible
for relief. The respondent’s request to prosecute his appeal
wi t hout prepaynment of the appropriate fee is granted. See 8 CF. R
8§ 3.8(c) (1998). The appeal will be sustained and the record will
be remanded for further proceedings.

.  FACTS

The respondent is a 36-year-old citizen of Laos. He entered the
United States at age 17 as a refugee. On May 5, 1997, the
respondent was convicted of bringing an illegal alien into the
United States in violation of section 274(a)(2)(B)(iii) of the
I mmigration and Nationality Act, 8 U.S.C. 8§ 1324(a)(2)(B)(iii) (1994
& Supp. Il 1996). On June 9, 1997, the respondent was sentenced to
time served, which had been approxi mately 3% nonths. Based on his
conviction, the Inmgration and Naturalization Service charged the
respondent with i nadm ssibility pursuant to section 212(a)(6)(E) (i)
of the Act, 8 U.S. C. § 1182(a)(6)(E) (i) (Supp. Il 1996), as an alien
who had encour aged, induced, assisted, abetted, or aided an aliento
enter the United States in violation of law. The Immgration Judge
found the respondent renovable as charged and ineligible for al
forms of relief.

On appeal , the respondent argues that the Service did not establish
that he committed a renovable offense; that the Service failed to
establish that he knowingly assisted in the illegal entry; that he
shoul d have had an opportunity to apply for cancell ati on of renoval;
that after 20 years as a | awful pernmanent resident, one conviction
| eading to 3% nonths in jail should not result in his renoval; that
his crime is not an aggravated felony; that he established
eligibility for withhol ding of renoval; and that he shoul d have been
put in exclusion proceedi ngs rather than renoval proceedings.

1. | SSUE

The principal issue in this case is whether the respondent’s
conviction for bringing an illegal alien into the United States in
violation of section 274(a)(2)(B)(iii) of the Act, an aggravated
felony for which he was sentenced to 3% nonths’ inprisonnent,
constitutes a particularly serious crime such that the respondent is
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excepted fromconsi deration for w thhol di ng of renoval under section
241(b)(3)(B)(ii) of the Act, 8 U S.C. 8§ 1231(b)(3)(B)(ii) (Supp. Il
1996) .1

[11. PRELIM NARY MATTERS

The respondent was properly charged with inadm ssibility and not
deportability. GCenerally, an alien lawfully admtted for pernmanent
residence in the United States is not to be regarded as seeking
adm ssion and thus would be subject to the deportation grounds of

section 237 of the Act, 8 U S.C. § 1227 (Supp. Il 1996), rather than
t he provisions of section 212(a). See section 101(a)(13)(C of the
Act, 8 U S C § 1101(a)(13)(C (Supp. Il 1996). As this Board

di scussed in Matter of Collado, Interim Decision 3333 (BIA 1997,
1998), however, section 101(a)(13)(C) of the Act specifically
addresses the treatnment of |awful permanent residents who are
described in sections 101(a)(13)(Q (i)-(vi) of the Act. Such aliens
are excepted from the general class of |awful permanent resident
aliens who are not regarded as seeking adm ssion to the United
States. The respondent was convicted of bringing an undocunented
alieninto the United States. Thus, he engaged in illegal activity
after having departed the United States and i s properly charged with
inadm ssibility. Section 101(a)(13)(Q(iii) of the Act.

W do not find that the respondent should have been put in
excl usion proceedi ngs rather than renoval proceedings. Congr ess
est abl i shed renoval proceedings in section 304(a) of the I111]egal
Immigration Reform and Immgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-587
(“I'' RRA”). Those proceedings apply to cases which are initiated
after April 1, 1997. ITRIRA § 309, 110 Stat. at 3009-625. The
respondent was served with his Notice to Appear (Forml-862) on June
12, 1997. Thus, he is properly in renmoval proceedings.

Regardi ng the respondent’s argunent that he does not believe the
Service has established that he knowingly assisted in the illegal
entry, we find that no such analysis is necessary to reach the
conclusion that the respondent is inadm ssible. The respondent’s

! Al though the Immgration Judge evaluated the respondent’s
eligibility for w thholding of deportation, the conparable relief
that is available in renoval proceedings is termed w thhol ding of
renmoval. See 8 CF.R § 208.16 (1998).
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conviction for bringing an illegal alien into the United States in
violation of section 274(a) of the Act renders him inadnm ssible
under section 212(a)(6)(E) of the Act and he is therefore
renmovable.?2 W do not review the underlying circunstances of a
conviction to reassess whether the conviction was appropriate. A
conviction is final for immgration purposes unless and until the
convi ction has been overturned. See Matter of Gabryel sky, 20 |&N
Dec. 750, 751-52 (BI A 1993); see also Aguilera-Enriquez v. INS, 516
F.2d 565, 571 (6th Cr. 1975), cert. denied, 423 U S. 1050 (1976).

The crine of bringing illegal aliens into the United States in
vi ol ati on of section 274(a) of the Act is an aggravated fel ony. See
section 101(a)(43)(N) of the Act. Section 101(a)(43)(N of the Act
provi des that an aggravated fel ony includes

an of fense described in paragraph (1)(A) or (2) of section
274(a) (relating to alien snmuggling), except in the case of
afirst offense for which the alien has affirmatively shown
that the alien commtted the offense for the purpose of
assisting, abetting, or aiding only the alien s spouse

child, or parent (and no other individual) to violate a
provi sion of this Act.

See Matter of Ruiz, Interim Decision 3376 (BIA 1999). The
respondent was convicted pursuant to section 274(a)(2)(B)(iii) of
the Act and there is no evidence that he conmtted the offense to
aid a spouse, child, or parent.

V. ANALYSI S OF PARTI CULARLY SERI QUS CRI ME EXCEPTI ON

The respondent has been convicted under section 274(a)(2)(B)(iii)
of the Act of the crinme of bringing anillegal alieninto the United
States. There is no doubt of the seriousness of this offense under
our immigration laws. As a consequence of this single conviction
the respondent is inadmssible to the United States under section
212(a)(6)(E) (i) of the Act and will be ineligible to be readmtted
to the United States at any tine if he is ordered renoved. See
section 212(a)(9)(A) of the Act. The respondent is also ineligible
to apply for asylum Sections 208(b)(2)(A)(ii), (B)(i) of the Act,
8 U S.C 88 1158(b)(2)(A)(ii), (B)(i) (Supp. Il 1996). As an alien
convi cted of an aggravated felony, the respondent is not eligible

2 Although the Inmgration Judge cited the wong ground in his
deci sion, he applied the proper ground.
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for cancellation of rempval under section 240A(a)(3) of the Act,
8 US.C 8§ 1229b(a)(3) (Supp. Il 1996). He is also precluded from
applying for that relief under section 240A(b)(1)(B) because he
cannot establish good noral character during the 10 years prior to
application for relief.® Furthernore, the respondent is ineligible
for voluntary departure under section 240B(b)(1)(C) of the Act, 8
US C 8§ 1229¢(b)(1)(C (Supp. Il 1996), and for a waiver of
i nadm ssibility under section 212(h).

The issue before us, therefore, is not whether this crine is
serious or whether it should result in severe restrictions on the
respondent’s ability to obtain benefits under our immgration | aws.
Those issues have been settled. The sole issue before us, rather
is whether this single conviction, with a sentence inposed of 3%
nmont hs, shoul d be classified as a “particularly serious crime” under
section 241(b)(3)(B) of the Act and thus disqualify the respondent
fromseeking to establish that, were he deported to Laos, it is nore
likely than not that his life or freedom would be threatened on
account of his race, religion, nationality, political opinion, or
menbership in a particular social group. Section 241(b)(3)(A) of
the Act; INS v. Cardoza-Fonseca, 480 U S. 421 (1987).

Qur judgnent in this regard is discretionary. Matter of S-S,
InterimDecision 3374 (BIA 1999). |In 1996 Congress anended section
241(b)(3)(B) of the Act to provide that a conviction for an
aggravated felony is a “particularly serious crine” if a sentence of
5 years or nore has been inposed. IIRIRA § 305(a), 110 Stat. at
3009- 602. Congress also provided that this did not prohibit the
Attorney GCeneral from designating other crimes not neeting these
criteria as particularly serious crinmes.* W have recently decided

2 An alien who has been convicted of an aggravated fel ony cannot
establ i sh good noral character. See section 101(f)(8) of the Act,
8 U S C 8 1101(f)(8) (1994).

4 The final paragraph of section 241(b)(3)(B) states the foll ow ng:

[Aln alien who has been convicted of an aggravated

felony (or felonies) for which the alien has been

sentenced to an aggregate term of inprisonment of at

| east 5 years shall be considered to have committed a

particul arly serious crime. The previous sentence shall

not preclude the Attorney General fromdetermniningthat,
(continued...)



I nterimDeci sion #3386

that in exercising this discretionary authority, we will apply the
analysis set forth in Matter of Frentescu, 18 I&N Dec. 244 (BIA
1982), nodified, Matter of G, 20 | &N Dec. 529 (Bl A 1992), Matter of
Gonzalez, 19 1&N Dec. 682 (BIA 1988). Matter of S S, supra.
Applying those standards to the facts of this case, we have
determ ned that the respondent’s conviction is not a conviction for
a particularly serious crime, and that the case should be remanded
to give the respondent an opportunity to apply for relief under
section 241(b)(3).

A. Previous Statutory Franework for Wthhol ding of Deportation

The statutory provision for wthhol ding of deportation was found
at section 243(h) of the Act, 8 U S C § 1253(h) (1994).° \When
Congress enacted the Refugee Act of 1980, Pub. L. No. 96-212, 94
Stat. 102, it amended this provision to provide that w thholding
shoul d be denied to an alien who, “having been convicted by a final
judgment of a particularly serious crime, constitutes a danger to
the community of the United States.” See section 243(h)(2)(B) of
the Act.

The Board addressed the question of what would be a “particularly
serious crine” in Matter of Frentescu, supra. See also Matter of
Gonzal ez, supra, nodified, Mitter of C, supra. In Matter of
Frentescu, the Board held that in judging the seriousness of a
crime, we | ook to such factors as the nature of the conviction, the
ci rcunst ances and underlying facts of the conviction, the type of
sentence inposed, and, nost inportantly, whether the type and
circunstances of the crine indicate that the respondent is a danger
to the conmunity. Matter of Frentescu, supra, at 247. Further, we
stated that crines agai nst persons are nore likely to be categorized
as particularly serious, but that there may be instances where
crimes against property will be considered to be particularly
serious. 1d. It was subsequently established that once an alienis
found to have committed a particularly serious crime, there is no
need for a separate determ nation to address whether the alien is a
danger to the community. See Matter of K-, 20 I&N Dec. 418 (BIA

4(...continued)
notw t hst andi ng t he | engt h of sentence i nposed, an alien
has been convicted of a particularly serious crinme.

5 Anore detailed history of withholding of deportation pursuant to
section 243(h) of the Act is set forth in Matter of QT-MT-,
I nterimDecision 3300, at 9-12 (Bl A 1996).

6
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1991), aff’'d, Kofa v. INS, 60 F.3d 1084 (4th Cr. 1995); see also
Matter of QT-MT-,Interim Decision 3300, at 11 (BIA 1996). The
Board al so determ ned that certain crinmes could be consi dered per se
particularly serious, and therefore, once the conviction was
established, there was no need to proceed to an individualized
exam nation of the crine. See Matter of Frentescu, supra, at 247,
see also Hamama v. INS, 78 F.3d 233, 240 (6th Gr. 1996)
(recogni zing the Board' s practice of finding that sonme crines are
i nherently particularly serious); Ahnetovic v. INS, 62 F.3d 48, 52
(2d CGr. 1995) (upholding a Board decision which found that first
degree mansl aughter was an inherently particularly serious crine).

Congress anended section 243(h)(2) of the Act through the
I mmigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978, to
provi de that aggravated felonies are to be considered particularly
serious crimes for the purpose of section 243(h)(2). See generally
Matter of A-A-, 20 1&N Dec. 492 (BIA 1992). Thi s amendnent
elimnated the need for an individual analysis of the underlying
facts and circunstances in any case in which the conviction was for
an aggravated felony. See Matter of G, supra (nodifying Matter of
Frentescu and its progeny in light of statutory anendnent).

The next major change in the withholding |law occurred with the
passage of section 413(f) of the Antiterrorismand Effective Death
Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214, 1269
(enacted Apr. 24, 1996) ("“AEDPA"). Section 413(f) of the AEDPA
anended section 243(h) of the Act to provide the Attorney GCeneral
di scretionary authority to override the categorical bar designating

every aggravated felony a particularly serious crime, if she
determined it “is necessary to ensure conpliance with the 1967
United Nations Protocol Relating to the Status of Refugees.” The

Board considered the effects of this provision on the aggravated
felony bar in Matter of @ T-MT-, supra. W concluded that an alien
who has been convicted of an aggravated felony or felonies and
sentenced to at least 5 years of incarceration was conclusively
barred from wi t hhol di ng of deportation. However, an alien who was
convicted of an aggravated felony or felonies and sentenced to an
aggregate of fewer than 5 years of incarceration would be subject to
a rebuttable presunption that he or she had been convicted of a
particularly serious crime, which would bar eligibility from
wi t hhol ding. The holding in Matter of Q T-MT-, supra, continues to
apply to cases initiated before April 1, 1997, which are not
controlled by the Il RIRA

B. Statutory and Analytic Framework for Wthhol di ng of Renpval
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Congress’ s nost recent revision of the “particul arly serious crimne”
clause in the I RIRA acconplished what section 413(f) of the AEDPA
had not: it elimnated the categorical exception to w thholding of
renoval for any alien convicted of an aggravated fel ony. Conviction
of an aggravated felony no longer renders the conviction a
“particularly serious crine” per se. See Matter of S S, supra.

In Matter of S-S-, we unaninously held that there is no statutory
basis to apply the “rebuttabl e presunption” analysis of Matter of
QT-MT in proceedings under the new section 240 of the Act.
“Congress neither inposed any presunption that an aggravated fel ony
carrying a sentence of fewer than 5 years is a particularly serious
crime, nor called for any bl anket exerci se of the Attorney General s
authority to determne the applicability of section 241(b)(3)(B)(ii)
of the Act in such cases.” Matter of S-S, supra, at 8.
Furthernore, in the absence of a rule that every conviction under a
certain category of crimes constitutes a particularly serious crine,
consideration of the individual facts and circunstances is
appropriate.® In place of a “per se” or “presunption” analysis,
Matter of S-S applied the analysis set forth in Matter of
Frentescu, supra, to evaluate whether a crinme is “particularly
serious.” We will therefore enploy Frentescu in cases, such as this
one, where a determination nust be nmade as to the nature of the
crime for the purpose of applying the exception in section
241(b)(3)(B)(ii) of the Act.” This inquiry does not involve an
exam nation of the respondent’s family or comunity ties, or the
ri sk of persecutioninthe alien s native county. See Ranirez-Ranps
v. INS, 814 F.2d 1394, 1397-98 (9th GCr. 1987). To make this
determ nation, we look to the conviction records and sentencing
information. See Matter of O T-MT-, supra, at 20. Further, we do
not engage in a retrial of the alien’s crimnal case or go behind
the record of conviction to redetermne the alien’ s innocence or
guilt. 1d.; cf. Matter of Carballe, 19 I&N Dec. 357, 360-61 (BIA
1986) (noting that background information, including the
circunstances of the crime, need not be admitted where a crine is
designated as inherently particularly serious), nodified, Mtter of

5 W left for another day the question whether, and under what
conditions, it mght be appropriate for the Attorney Ceneral to
exercise discretion to designate certain offenses as being
particularly serious crimes per se.

7 This test would apply to aggravated fel onies where the sentence
is fewer than 5 years, as well as to other crines that do not fall
wi thin the aggravated felony definition.

8
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C, supra, clarified, Mtter of K-, supra, nodified on other
grounds, Matter of Conzal es, supra.

In determining that neither a “per se” nor a “presunption” rule is
appropriate in applying the particularly serious crinme exception in
section 241(b)(3)(B)(ii), we are guided both by clear statenments of
congressional intent and by our own assessnment of the balance
bet ween protecting those who would be subject to persecution if
renoved to a particular country, and protecting the safety of the
Ameri can public.

First, in designating those alien crimnals excluded from the
protection of asylumand w t hhol di ng of renmoval, Congress has drawn
acritical distinctioninits use of the term“particularly serious
crime.” In the context of asylum the following per se rule
applies: any alien convicted of a “particularly serious crine” is
barred from bei ng granted asyl um under section 208(b)(2)(A)(ii) of
the Act, and any alien convicted of an aggravated felony is
consi dered to have been convicted of a “particularly serious crine.”
Section 208(b)(2)(B)(i) of the Act. 1In the context of relief under
section 241(b)(3), however, a different per se rule applies: An
alien convicted of an aggravated felony is considered to have been
convicted of a particularly serious crinme only if the alien was
sentenced to a termof inprisonnent of 5 years or nore. Therefore,
to adopt in this case a per se rule that any conviction for alien
smuggl i ng, regardl ess of the sentence and underlying circunstances,
constitutes a “particularly serious crine’ under section
241(b)(3)(B)(ii) would be to annul the deliberate distinction nmade
by Congress in the IIR RA To adopt a “presunption” that such
of fenses are particularly serious crines unless proven otherw se
woul d nmerely obscure the distinction and lead to results nost often
i ndi stinguishable from the application of a flat-out per se
rul e—post aliens would not be able to neet the high burden of proof
to rebut the presunption that their aggravated felony conviction is
not a “particularly serious crine.”

Second, Congress deliberately elimnated the statutory presunption
that all aggravated felonies are particularly serious crimes for
pur poses of the wi thholding provision, and that provision only.
This is particularly notable in light of the nunerous provisions
found in the I RIRA increasing the severity of the consequences for
aliens convicted of crimes. See, e.qg., IIRIRA 88 321(e), 110 Stat.
at 3009-627 (codified as section 101(a)(43) of the Act and expandi ng
the definition of an aggravated felony); 304(b), 110 Stat. at
3009-597 (repealing a provision permtting waiver of inadm ssibility
under section 212(c) of the Act, 8 U S.C § 1182(c) (1994)); 303,
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110 Stat. at 3009-585 (codified as section 236(c) of the Act, which
relates to the mandatory detention of crimnal aliens); 301(b), 110
Stat. at 3009-576 (codified as section 212(a)(9)(A)(i) of the Act,
whi ch provides that aliens convicted of an aggravated fel ony and
previ ously renoved under 235(b) (1) of the Act, 8 U.S.C. § 1225(b) (1)

(Supp. I'l 1996), or at the end of proceedi ngs under section 240 of
the Act, 8 US. C § 1229a (Supp. Il 1996), are pernmanently
i nadm ssible). The reason for this different approach is clear:

Congress understood that in enacting revised section 241(b)(3), it
was carrying forth the statutory i npl ementati on, previously codified
in former section 243(h), of our international treaty obligations.
See INS v. Cardoza-Fonseca, 480 U.S. 421, 428-37 (1987).

In 1968, the United States acceded to the 1967 Protocol, agreeing
to apply Articles 2 through 34 of the 1951 Convention regarding the
status of refugees. See United Nations Protocol Relating to the
Status of Refugees, opened for signature Jan. 31, 1967, 19 U S. T.
6223, T.I.A'S. No. 6577, 606 UNT.S 267 (entered into force
Cct. 4, 1967; for United States Nov. 1 1968) (“Protocol”); United
Nati ons Convention Relating to the Status of Refugees, adopted
July 28, 1951, 189 U.N.T.S. 150 (entered into force Apr. 22, 1954)
(“Convention”). The Refugee Act of 1980 substituted the nmandatory
| anguage of the former w thhol ding statute for what was previously
a grant of discretionary authority to the Attorney General to
wi t hhol d deportation. INS V. Stevic, 467 U.S. 407 (1984). By
anending in the Il RIRA the standards under which this relief nmay be
made avail abl e, Congress has further clarified its understanding of
our nation’ s obligations under the Protocol. Specifically, Congress
has determ ned that the absolute bars to many forns of relief now
contained in the Act for aliens convicted of an aggravated fel ony
are not appropriate in the context of withholding relief because if
such bars were so applied, they could threaten our conpliance with
the 1967 Protocol

Third, as we didin Matter of Q@ T-MT-, supra, we take i nto account
our own analysis of these obligations, as weighed against the
interests of protecting the American public. [d. at 19-22. Here,
it is inportant to note that Congress has left residuary authority
with the Attorney General to designate crinmes other than those which
meet the per se standard of section 241(b)(3)(B)(ii) as
“particularly serious crimes.” The dissent argues that a broad
designation of crimes such as alien snmuggling as “particularly
serious crimes” is essential to protect the | aw abi ding public from
the dangers inherent in such crines. In taking this position,
however, the dissent gives insufficient weight to our obligations
under the Protocol, as well as the other provisions of the Act that

10



I nteri m Deci si on #3386

send an indi sputabl e nessage that crimnal activity of this type is
not tol erated.

The Act “protects” the public fromthose convicted of aggravated
felonies in nyriad ways already noted in this decision: such aliens
are ineligible for asylum cancellation of rempoval, reentry after
renoval , and npost waivers of grounds for renoval. A decision to
allow such an alien to apply for wthholding of renoval under
section 241(b)(3) in no way ensures that the alien will be permtted
toremaininthe United States; the alien’s burden of proof for this
relief is significantly higher than that for asylum See INS v.
Cardoza- Fonseca, supra; INS v. Stevic, supra;, Mitter of Toboso-
Al fonso, 20 I &N Dec. 819 (BIA 1990); Matter of Mgharrabi, 19 I&N
Dec. 439 (BIA 1987). On a purely statistical basis, npbst such
aliens will, in the end, be ordered renpved. More inportant,
however, is that those who are granted this relief will be protected
fromthe probability of being arrested, tortured, or even killed if
returned to their country of origin.

A determination that a crine is “particularly serious” cannot,
therefore, be made in a vacuum It nust take into account that an
alien convicted of such a crime, and therefore excluded from
applying for relief under section 241(b)(3), could be an alien who
woul d ot herwi se neet the burden of proof for this relief and thus
woul d be subj ect to persecution when renpved fromthe United States.
A grant of relief nmerely prevents renmoval to the country where this
threat exists; the alien may be renoved to another country or, in
the case of changed conditions in the designated country, may see
his relief withdrawn. 8 C F.R § 208.22 (1998). Thus, allow ng an
alien whose offense does not neet the per se rule of section
241(b)(3)(B)(ii) to merely apply for withholding of removal wll
preserve t he bal ance bet ween uphol di ng our international obligations
under the Protocol and protecting the safety of the public. Denying
that opportunity, on the other hand, poses a serious risk to that
bal ance.

C. Analysis of the Respondent’s Offense as a Particularly
Serious Crime Under Section 241(b)(B)(ii) of the Act

The respondent was convicted, upon a plea of guilty, of bringing
an illegal alien into the United States in violation of section
274(a)(2)(B)(iii) of the Act. That section provides for a fine and
i mprisonment of not nore than 10 years of any person who

11
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knowi ng or in reckless disregard of the fact that an alien
has not received prior official authorization to cone to,
enter, or reside in the United States, brings to or
attenpts to bring to the United States in any manner
what soever, such alien, regardless of any official action
which may |ater be taken with respect to such alien .

[if] the alien is not upon arrival inmrediately brought and
presented to an appropriate immgration officer at a
designated port of entry.

According to the sentence sunmary chart, the respondent did not
have any prior offenses and received a downward adjustnent of his
sentence for acceptance of responsibility. The CGovernnent
recomended that he receive tinme served with 3 years of supervised
rel ease, and the sentencing judge accepted the recomendati on. At
the time of sentencing on June 9, 1997, the respondent had served
approxi mately 3% nonths in prison.

The record reflects that on February 17, 1997, the respondent and
a codefendant were attenpting to enter the United States through the
San Ysidro port of entry when an immgration officer discovered a
hi dden compartment built underneath the floor of their van. Upon
i nspection of the conpartnent, the officer di scovered a wonan in the
conpart nent. VWhen questioned, the woman stated that she was a
Mexi can citizen without |awful status to enter or livein the United
States. The woman indicated that her daughter had paid $1,000 to
have her snuggled into the United States, although it is not known
whom she paid. According to plan, the Mexican wonman waited at the
Tijuana airport until the respondent approached her and asked for
her nane. The respondent then led the woman to his van and
instructed her to ride inside the hidden conpartnent.

Alien smuggling is a persistent and serious problemin the United
States. The act of snuggling can put aliens in significant danger,
and in certain circunstances evidently not present here, it can al so
endanger the lives of United States residents. The Inmgration and
Nationality Act designates alien smuggling as both an aggravated
felony and a crinme for which a first offense can |l ead to 10 years of
i mpri sonment. We consider that length of inprisonment to be
significant and indicative of the seriousness with which Congress
regards alien snuggling.

W note, however, that the provisions under which this respondent
was convicted and sentenced do not require proof of any
endangernent, harm or intended harm To be convicted under section
274(a)(2)(B)(iii), the defendant only needs to bring an alien into
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the United States. The intent of the defendant and whether his or
her purpose is |lawmful or unlawful is not relevant to the question of
guilt. Had serious bodily injury, jeopardy to human life, or an
actual death been involved in this case however, the respondent
woul d have been subject to sentencing under the provisions of
sections 274(a)(1)(B)(iii) or (iv) of the Act, which provide for
significantly enhanced penalties.

W are aware that the respondent entered into the snuggling
activity for the purpose of commercial gain. Prior to the enactnent
of the IRIRA, the aggravated fel ony definition included only those
snmuggl i ng of fenses under section 274(a) (1) that were commtted “for
t he purpose of commrercial advantage.” Section 101(a)(43)(N) of the
Act, 8 U S.C. 8§ 1101(a)(43)(N (1994). This conmponent of the
definition was renoved by the Il RIRA, however, so we do not find
that the comercial gain aspect of this case is dispositive. It is,
rather, one of the factors to consider

Furthernore, we have previously discussed the nature of the crinme
of snmuggling aliens for gain in the context of deciding whether that
offense is a crime involving noral turpitude. Matter of Tiwari

19 I&N Dec. 875 (BIA 1989). In Matter of Tiwari, we considered
whet her alien snuggling for gain is committed with “fraud or evi
intent.” A review of precedent cases revealed that persons

convi cted under former section 274(a) for bringing aliens into the
United States or for transporting themw thin the country had been
notivated by |ove, charity, or kindness or by religious principles.
Id. (citing United States v. Merkt, 794 F.2d 950 (5th Gr. 1986),
cert. denied, 480 U S 946 (1987); Gallegos v. Hoy, 262 F.2d 665
(9th Cir. 1958), cert. denied, 360 U S. 935 (1959)). W could not
conclude that the entire class of persons convicted under former
section 274(a) acted with evil intent or fraud. Qur decision in
Tiwari that a conviction under section 274(a) is not necessarily a
conviction for a crine involving noral turpitude should |ead us to
exercise great caution in designhating such an offense as a
particul arly serious crinme for purposes of section 241(b)(3)(B)(ii).

The sentence inposed in this case—tinme served, anmounting to 3%
nmont hs i n prison—further influences our decision that the conviction
in the respondent’s case is not a particularly serious crine. W
also find it significant that there is no indication the respondent
i ntended to harmthe smuggl ed alien. Although the use of the hidden
conpartnment did pose arisk tothe alien, particularly in the event
of a vehi cul ar accident, the respondent did not, in fact, cause her
harm Furthernore, the lone alien snuggled in this case was neither
ki dnaped nor brought into the United States as part of an organized

13
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crimnal enterprise to work illegally in substandard conditions.
Rat her, she nade the arrangenments with her famly and willingly
undertook the trip for purposes of family unification. Wile the
owner of the van may have intended to bring other aliens into the
country through the use of his “hidden conpartment,” the respondent
did not owmn the van and only was hired to drive it on this one
occasion. The record denonstrates that this was his first offense.

In sum we find that the nature of the offense, the I ength of the
sentence inposed on the respondent, and the circunstances under
which this particular crinme occurred do not support the concl usion
t hat t he respondent was convi cted under section 274(a)(2)(B)(iii) of
the Act of a particularly serious crine within the neaning of
section 241(b)(3)(B)(ii). See Matter of Frentescu, supra. The
respondent is therefore eligible to present evidence that he has a
clear probability of future persecution pursuant to section
241(b)(3). W enphasize that we reach this concl usi on based on the
nature and circunstances of this respondent’s conviction. W also
note that this decision does not confer any formof relief on the
respondent; it nerely permits himto apply for relief.

V.  CONCLUSI ON

The respondent’s alien snuggling offense is not a particularly
serious crinme within the nmeaning of section 241(b)(3)(B)(ii) of the
Act. Accordingly, his appeal will be sustained and the record will
be remanded to the Inmgration Judge to permt the respondent to
apply for w thhol ding of renoval.

ORDER: The appeal is sustained.

FURTHER ORDER: The record is remanded to the I nmm grati on Judge for
further proceedings consistent with this opinion and for the entry
of a new deci sion.

Board Menmber Anthony C. Mbscato did not participate in the decision
in this case.

DI SSENTING OPINION:  Patricia A Cole, Board Menber, in which Fred
W Vacca, Mchael J. Heilman, Gerald S. Hurwitz, Lauren R Mathon,
and Philem na M Jones, Board Menbers, joined
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| respectfully dissent. 1 dissent only fromthe magjority’s finding
that the crime of which the respondent was convicted, bringing an
illegal alien into the United States in violation of section
274(a)(2)(B)(iii) of the Immigration and Nationality Act, 8 U S.C

§ 1324(a)(2)(B)(iii) (1994 & Supp. Il 1996), does not constitute a
particularly serious crime pursuant to section 241(b)(3)(B)(ii) of
the Act, 8 U S.C 8§ 1231(b)(3)(B)(ii) (Supp. Il 1996). 1| would find

the nature and circunstances of this crine to constitute a
particularly serious crime wthin the neaning of section
241(b)(3)(B)(ii) of the Act.

| would apply the same analytical framework as the nmajority and
ook to the nature of the conviction, the circunstances and
underlying facts of the conviction, the type of sentence inposed,
and whether the type and circunstances of the crime indicate that
the respondent is a danger to the community. See Matter of
Frentescu, 18 |I&N Dec. 244 (BIA 1982), nodified, Matter of C, 20
| &N Dec. 529 (BIA 1992), Matter of Gonzalez, 19 I1&N Dec. 682 (BlIA
1988); see also Matter of S-S-, Interim Decision 3374 (Bl A 1999).
| al so enphasize that | amnot making a finding that all convictions
for bringing illegal aliens into the United States are per se
particularly serious crines. | dissent only fromthe result reached
by the majority in this case.

The majority’ s anal ysis recogni zes the serious nature of the crine.
The respondent was convicted of bringing an alien into the United
States “knowing or in reckless disregard of the fact that an alien
has not received prior official authorization to cone to, enter, or
reside in the United States.” Section 274(a)(2) of the Act. The
majority also acknowl edges the inmgration consequences that
Congress mandates for an aggravated felony conviction. The
respondent is renovable fromthe United States and the respondent’s
conviction is a statutory bar to nost forns of relief fromrenoval
i.e., cancellation of renoval, asylum and voluntary departure, and
the respondent is ineligible for readm ssion to the United States
and for a waiver of inadmssibility. | agree with the najority that
alien smuggling is a persistent and serious problem faced by the
United States. The United States expends trenendous resources to
conbat alien snuggling. Snuggling operations cause untold msery to
t he popul ation in the formof high-speed chases, high-risk crossings
that lead to injury and in extrene cases death, and hi gh crine al ong
t he border areas.

The nature of this smuggling crime requires the specific intent

that the defendant knew the alien being smuggled had not received
prior official authorization to enter the United States. The
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statute authorizes inprisonnent for a violation of this section of
up to 10 years. This is a significant period of tine; it signals
Congress’ intent to treat alien snuggling as a serious crine. I
note further that Congress designated this offense an aggravated
felony regardless of the sentence inposed. See section
101(a) (43)(N) of the Act, 8 U.S.C. § 1101(a)(43)(N) (Supp. Il 1996).

The majority’s reliance on Matter of Tiwari, 19 I &N Dec. 875 (Bl A
1989), is misplaced. |In that decision we found only that we could
not conclude that the entire class of persons convicted under forner
section 274(a) acted with evil intent or fraud. Therefore, a
conviction for alien srmuggling woul d not render the alien deportable
under section 241(a)(4) of the Act, 8 U S.C. § 1251(a)(4) (1988), as
an alien convicted of a crinme involving noral turpitude. However,
we noted that aliens who have snuggl ed ot her aliens “for gain” would
arguably be deportable as aliens “convicted of crimes involving
nmoral turpitude.” CQur analysis under Matter of Frentescu permts
scrutiny of each crinme and would permt consideration of whether an
alien is nmotivated by commercial gain and fraud, as here, or by
| ove, charity, kindness, or religious principles, as distinguished
in Tiwari.

The circunstances of this crinme highlight sone of the troubling
aspects of alien smuggling. The respondent’s testinony denonstrates
that he was part of an organized snuggling operation. This
respondent was paid to bring the undocunented woman into the United
States. He did not knowthe woman in the van. He brought the alien
in using a van especially outfitted for the journey. The woman was
kept in a small, confined conpartnent slung underneath the van. She
was shut in that dark, confined space with no idea of how | ong she
woul d have to stay there without fresh air, water, or food. Due to
the nakeshift aspect of the conpartnment and its |ocation on the
floor of the van, this woman was at a heightened risk of
asphyxiation or injury in the event of an accident brought about by
atraffic collision or by a flight fromauthorities.

| amnot swayed by the argunent that the driver did not intend to
harmthe alien and she was not harmed. |If bodily injury, jeopardy
to life, or actual death occurred, the respondent would have been
subj ect to enhanced sentencing penalties. 1In fact, had actual harm
occurred, the respondent |ikely woul d have been charged wi th anot her
of f ense. VWile | agree that the provision under which the
respondent was convi cted does not require proof of any endanger nent,
harm or intended harm the nature and circunstances of this crine
that the respondent committed placed the snuggled woman’s life in
danger. Al though the respondent testified that this was his first
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time engaging in smuggling activity, we agree with the Inmgration
Judge that the respondent’s credibility in this regard was called
i nto question when he equivocated about whether he knew that his
actions were illegal at the tine he perforned them?

VWil e the sentence actually inposed, 3% nonths, tinme served, was
not significant, the comrercial aspect, the ties to an organized
group, and the inherent dangers raise this crine to the level of a
particularly serious crine. In revising section 243(h)(2) of the
Act, 8 U S.C. 8§ 1253(h) (1994), Congress specifically reserved
authority for the Attorney General to designate crimes with an
aggregate term of inprisonnent of Iless than 5 years to be
particularly serious crines. | would find that this is one instance
where that authority should be exercised.

8 The respondent conceded that the act was very serious and said
that he did not know what the term “snuggling” meant until he got
caught. He said that he knew the snmuggling was illegal when he did
it.
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